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This article discusses choice-of-law analysis in a nultinational bankruptcy case

[FN1] and sets forth a basic structure for such an analysis. It discusses the
issues in the context of United States bankruptcy | aw and uses the decision in an
i mportant recent case in the United States to illustrate.

It is not unusual in nultinational bankruptcy cases to see bankruptcy proceedi ngs
opened in nore than one country as to the same debtor because of the need to seize
the debtor's assets in each jurisdiction. Parmalat, Enron, and Dow Corning are
among t he best-known of many recent exanmples. The traditional doctrine applied in
such instances was "territorialism or "the grab rule,"” which contenpl ated that
each country would seize such assets as it could and distribute themaccording to
the | ocal bankruptcy law. However, the nbdern approach is "universalism" [FN2]
Inits ideal form wuniversalismenvisions a single bankruptcy proceeding in the
debtor's "hone country." [FN3] A single court would make a unified worl dw de
distribution to creditors through *626 |iquidation or reorgani zation

Because a pure form of universalismis not inmediately achi evabl e, many
uni versal i sts have adopted "nodified universalism™" in which the courts seek a
result in nultinational cases as close as possible to a unified worl dw de
adm ni stration and distribution. [FNA] Although achieving a unified result is a
goal linmted by practical questions (like confidence in the hone-country court) and
the constraints of |ocal bankruptcy law, a substantial portion of the benefits of
uni versal i sm can be obtained by a best approximtion. Anmong those benefits are a
greater level of predictability in the extension of credit and a far greater
l'i kel i hood of successful rescue of a business. The United States is one of the
countries increasingly commtted to universalism [FN5] One of the consequences of
an enbrace of universalismis the need for a substantially nore sophisticated
under st andi ng of choice-of-law issues. That is the subject of this article. [FNg]

In any contentious [FN7] nultinational bankruptcy case the court nust performa
choi ce-of -l aw anal ysis to determne the validity and distribution priority of each
party's claims. The required choice-of-law analysis is bifurcated. The court nust
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di stingui sh between two issues: 1) what is the value of the claim if any; and 2)
what is the priority of the claimin the distribution of the proceeds of the

i nsol vency proceeding. The distinction is crucial because the first issue is
typically governed by nonbankruptcy |law, while the second is governed by bankruptcy
law. [FN8] In a multinational bankruptcy, it will often be the case that one
country's law will govern the existence and anmount of the claim while another
legal regine will govern its priority of distribution in bankruptcy (anbng other
issues). In a territorialist jurisdiction, the court will always choose its own
bankruptcy |law as to the second i ssue, whatever choice it makes as to the first
one. In a country with a nodern bankruptcy systemthat has adopted some form of
universalism the court may be required to *627 choose the bankruptcy | aw of
another jurisdiction to govern distribution.

I. The Illustrative Case

The case is Lernout & Hauspie Speech Products N.V v. Stonington Partners, Inc.
[FN9] Lernout was a conpany incorporated and managed in Bel gium but within the
year before bankruptcy Lernout had acquired and nmerged with two United States
conpani es. [FN10] The result was that nmore than half of Lernout's asset value was
located in the United States on Bankruptcy Day. The acquisitions had been made
t hrough grants of Lernout stock, allegedly acconpanied by fraudul ent
nm srepresentati ons about the finances of the conpany. Wen accounting questions
began to energe, its stock collapsed and it filed two bankruptcies the sane day--a
Chapter 11 in the United States and a Concordat in Belgium [FN11] The Bel gi an
proceedi ng was | ater converted to a |iquidation.

The key point in the case was a true conflict between United States and Bel gi an
bankruptcy law with regard to the priority in payment to be given to clains for
stock fraud brought by the forner owners of certain of the United States companies
acquired by Lernout (the Stonington claimants). The Stonington claimnts alleged
that they had been defrauded by the debtor when they accepted the debtor's stock in
exchange for the conpani es they had owned. They cl ai med substanti al danages.
United States bankruptcy | aw subordi nates such clainms to all other unsecured
clainms, with the effect that such clains would receive *628 nothing in the Lernout
proceedi ng. [FN12] Belgian |law, by contrast, treats such clains just |ike al
ot her unsecured, non-priority clains, entitled to receive pro rata distribution
after priority clainms had been paid. Thus the stock-fraud clai mants, who were
nostly United States persons, would receive nothing under United States |aw, but
woul d get some distribution under Belgian | aw. Conversely, the other unsecured
creditors would receive greatly reduced distributions if the Belgian rule were
applied. It appears that nost of the assets were under the de facto control of the
Anerican court.

In an unreported opinion, the bankruptcy court held that the United States
subordination rule should apply to the Stonington clainms worldw de and granted an
i njunction against re-litigation of that point in the Belgian court. The hol ding
was affirmed by the district court on appeal. [FN13] The decision was squarely
based on the bankruptcy court's choice-of-law ruling: that United States bankruptcy
| aw control |l ed both bankruptcy proceedings on the issue of priority (subordination)
for the stock-fraud clains. [FN14] On appeal, the Third Circuit reversed and
remanded the case to the bankruptcy court for a fresh review. Although the
appel | ate court nmade several inportant rulings, this article will confine itself to
one issue: the choice of |aw governing the rights of the stock-fraud claimnts in
bankruptcy. [FN15] The appellate court found that the bankruptcy court's choice-
of -1 aw anal ysis was fundanentally flawed and rmust be reconsi dered. [FN16]

On remand, the debtor presented a liquidating Chapter 11 plan, [FN17] which it

© 2006 Thomson/West. No Cdaimto Oig. US. GCovt. Wrks.

© International Insolvency Institute - www.iiiglobal.org



23 PENNSI LR 625 FOR EDUCATI ONAL USE ONLY Page 3
23 Penn St. Int'l L. Rev. 625
(Cite as: 23 Penn St. Int'l L. Rev. 625)

|ater revised, allocating the assets of the conpany between the United States and
Bel gi an proceedings. [FN18] The original allocation not only had gi ven nost of the
assets to the United States proceeding, but had left too little for the Bel gi an
court to pay even priority clains. After negotiation with the Bel gian curators,
the plan was anended to provide nore funds for the paynment of the Belgian priority
clains. It appears that the quid pro quo for the re-allocation nay have been the
silent acqui escence of the curators in the revised plan, which still gave nobst of
*629 the assets to the United States proceeding. The bankruptcy court approved the
plan. [FN19] |In approving the plan, the bankruptcy court relied upon its prior
ruling with regard to choice of law. United States distribution rules applied to
distributions in the United States proceeding. (In light of the appellate
decision, it eschewed its earlier claimthat the United States rules applied
worl dwi de.) On that basis, the court found that the Stonington clainants were
entitled to no recovery fromthe United States bankruptcy proceeding. The District
Court affirmed the bankruptcy court's approval of the liquidating plan. [FN20] The
stock-fraud clai mants, apparently exhausted by the struggle, did not appea

further.

The great bul k of the value of the debtor company was to be distributed under the
United States plan. [FN21] In approving the plan, the bankruptcy court enphasized
that any claimant was free to claimin Belgiumas well, but the allocation of
assets neant any non-priority claimin that proceeding would be worthless. The
result was approval of a largely territorialist result. The problemw th that
approach, as explained above, is that the United States is substantially conmitted
to nodified universalism Mdified universalisminstructs courts to interpret and
apply each country's bankruptcy law so as to achieve a result as close to that of a
uni versalist proceeding as is legally possible and practical in a given case.

[ FN22] The plan approved in Lernout, by contrast, is of the sort that would
produce dramatically different results depending on where the assets happen to be
found at the tinme of bankruptcy-one of the basic defects of territorialism |If,
for exanple, the accounting questions in that case had renmi ned unreveal ed for
another two or three years, the assets might well have shifted substantially away
fromthe United States. 1In the dynamic, globalizing world in which we live, plants
nm ght have been thrown up quickly in South Korea or China, or manufacturing and
techni cal support m ght have been outsourced to any of a nunber of other countries.
[ FN23] A lender, investor, or custoner *630 would have been hard put to predict
where the asset-center of the conpany would be at the end of even so-short a tine.

1. The Choice-of - Law Met hod

Two of the reasons that have persuaded nost Anerican experts to favor a form of
universalismin insolvency nmatters are the need for predictability and the rel ated
guestion of expectations. [FN24] G ven the rapid novenent of assets around the
worl d today, no rule can provide a reasonabl e prediction about the results of a
bankruptcy case except a universalist system applying the bankruptcy |aw of the
center of the debtor's main interests. Such a rule is far fromperfectly
predictable, but it is the only rule that provides any real predictability at all

Rel ated to predictability is the recognition of expectations. Creditors (and
others) dealing with a business should expect that a general default by the
business will be dealt with under the laws of the hone country of the business. To
respond to that expectation a court nust choose a single applicable bankruptcy | aw.
[ FN25]

In any bankruptcy case, whether purely domestic or multinational, every pre-
petition claim][FN26] presents two issues that are distinct conceptually, although
often hard to distinguish in the field [FN27]: first, the validity and anbunt of a
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cl ai m under applicabl e nonbankruptcy |aw, second, the distribution right, or
priority in paynent, which will apply to that claimin the distribution of the

val ue that has been realized by the bankruptcy administration. A sinple exanple is
the claimof a person who suffered bodily injury by the debtor's act before the
debtor's bankruptcy. The necessary elenents of a claimin tort (delicto) will be
governed by nonbankruptcy law, as will the neasure of recoverabl e danages and any
[imtations upon damages. Followi ng United States usage, the anmpbunt of the claimso
cal cul at ed under nonbankruptcy lawis the "allowed" amount; that is, the sumthat

t he clai mant woul d have been awarded in an ordinary |awsuit outside of bankruptcy.

[ FN28] However, the *631 anount of npbney to be distributed to the injured person
in bankruptcy will depend upon the priority rules established by the |Iaw applicable
to the debtor's bankruptcy. |In a systemthat gives a special priority to other
sorts of claims (for exanple, taxes and enpl oyee wages), there may be nothing |left
to distribute to the injured claimant. On the other hand, if a particul ar
bankruptcy | aw gave priority to personal-injury clains, then the claimnght be
paid in full

As it happens, United States courts, because of its federal system have
consi derabl e experience with this problemin the context of two separate bodi es of
law. GCenerally, state |law controls the allowed anbunt of a claim but federa
bankruptcy | aw governs the distribution priorities. A simlar dichotony exists as
to property interests. State lawis often applied in the delineation of a clained
property interest, while the effect of that property interest in bankruptcy is
governed by bankruptcy law. This intersection of laws frequently arises in
connection with security interests, which are governed outside of bankruptcy by
state law, but carry with them enornbus advantages in priority and even collatera
control in a bankruptcy proceeding. [FN29] Their enforcenent and priority in
bankruptcy arise fromthe intersection of state and federal |aw

Precisely the same sorts of difficulties are presented in nultinational cases,
because the law defining a claimor a property interest may often be the |aw of a
di fferent country than the | aw governing the bankruptcy proceeding itself. Thus, a
bankruptcy court in a multinational case is required to draw a |ine between the
nonbankruptcy | aw governi ng the existence and scope of a claimor a property
i nterest and the bankruptcy | aw governing the distributional effects thereof in the
bankruptcy. In choosing the Iaw that defines the claimor property interest
asserted under nonbankruptcy law and its validity vel non under that |aw, the *632
court shoul d consider the usual choice-of-1law factors |ike place of contracting,
the parties' choice of law, and so forth. But as to distribution rules and ot her
rul es governing bankruptcy, it nust choose the applicabl e bankruptcy |aw by
focusing upon the debtor's affairs as a whole on a worl dwi de basis, |looking to
factors such as principal place of business, principal |ocation of assets,
resi dence of nost creditors, center of financial interests, and the I|ike.

Havi ng established the general framework, we turn our attention to the Lernout
case to carry the analysis through

I1l. The Choice of Law Analysis in Lernout

The first step in a case like Lernout is much like the relatively sinple one that
served as our first exanple. The tort of stock fraud and the entitlenent to
damages for those defrauded-the "all owed" clai mwould be governed by nonbankruptcy
law, while the distribution to be nade on account of the allowed clai mwould
natural ly be determ ned by bankruptcy law. Applying either a center of gravity
theory or the traditional "place of the wong" theory, [FN30] the applicable | aw of
fraud m ght well be found in the United States. [FN31] To that point the origina
ruling of the Ilower courts applying Arerican | aw seens easy to defend. [FN32] The

© 2006 Thomson/West. No Cdaimto Oig. US. GCovt. Wrks.

© International Insolvency Institute - www.iiiglobal.org



23 PENNSI LR 625 FOR EDUCATI ONAL USE ONLY Page 5
23 Penn St. Int'l L. Rev. 625
(Cite as: 23 Penn St. Int'l L. Rev. 625)

difficulty comes with the next question: which bankruptcy |aw should be applied to
determine the priority in distribution of this type of clain®

In a territorialist court, the answer is sinple: the court should apply its own
bankruptcy | aw governing distribution of the assets controlled by that court. Each
nation's bankruptcy court will do the same and that will be that. But for a court
conmitted to any form of universalism the problemis nore difficult. Because the
objective is to distribute the debtor's worldw de assets in a nanner as close to a
single, coherent distribution as possible, the universalist court nust consider
whi ch bankruptcy | aw would apply in one global distribution.

If the debtor's principal place of business ("center of main interests" [FN33])
and principal assets are in the same jurisdiction, it seenms *633 obvious that the
bankruptcy | aw of that jurisdiction should be the one applied in all but the rare
case. The sanme concl usion seens conpell ed where the assets are scattered anbng a
nunber of jurisdictions: the principal place of business should provide the
controlling bankruptcy law. The right answer nay be sonmewhat |ess clear where the
debtor's center of main interests and its principal assets are in different
jurisdictions. That was the situation in Lernout because the conmpany's Anerican
acquisitions in the year before bankruptcy had produced an asset base in the United
States that exceeded its European assets. Under sone circunstances and as to sone
i ssues, contacts of that sort m ght have supported application of United States
bankruptcy | aw. [FN34]

The problemw th the Lernout decisions is that these factors played no part
what soever in the court's choice-of-l1aw decision. |Instead, both the bankruptcy and
district courts |looked to factors like the place of the wong and the parties
choice of law in their nerger agreenent. [FN35] Those choice-of-law factors would
have been highly relevant to the determ nation of the validity and amount of the
stock-fraud cl ai munder nonbankruptcy law. |f, for exanple, United States and
Bel gian | aw had differed in sone elenent of the tort of fraud or in the cal culation
of dammges, those factors would have been key. However, as to the proper
bankruptcy rule-the rule of priority in distribution of a limted nunber of assets
to general creditors of equal entitlenment-those factors were largely irrelevant.
As to that decision, the policy choice |ay between satisfying local policies by a
territorial distribution of whatever assets could be locally seized or satisfying
the | arger purposes of bankruptcy |aw by choosing a single aw to govern
di stribution worldw de, within practical *634 constraints. G ven the steady
nmoverrent of United States |aw toward nodified universalism the single-Iaw approach
shoul d have been adopted. In this case, that |aw shoul d probably have been
Bel gi an.

The emerging international rule in nultinational bankruptcy cases focuses on the
center of the debtor's main interests. Up to now, that standard has been adopted
primarily as a choice-of-forumrule rather than a choice-of-law rule, but it is
necessary to use it for both purposes to achieve the goals of universalism [FN36]
G ven a conpany like Lernout, which engaged in classic N neties-style nergers
around the world, no other rule would give predictability. The center of gravity
of the conpany's assets might shift fromnonth to nonth, [FN37] while npst
creditors and ot her concerned parties would naturally assune that Bel gian | aw woul d
govern a worl dwi de conpany whose formal |egal connections, nanagenent, and
financial dealings were concentrated in Bel gi um

Directly analogous is a Nineteenth Century case in the United States Supremne
Court in which the Court enforced the terns of a Canadi an reorgani zation plan for a
Canadi an conpany agai nst New Yor k bondhol ders, even though paynent to the
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bondhol ders was to be in New York and New York | aw was the proper |aw of the
contract. It explained that the bondhol ders shoul d have known that Canadi an | aw
was likely to govern the general default or insolvency of a Canadi an conpany.

[ FN38] That conclusion is even nore natural in the nodern, globalizing world.

In Maxwel |, the nobst inportant nodern choice-of-law case in this area, with
precisely the same sort of division of nanagenment and assets as in Lernout
(princi pal managerment and financing in the United Kingdom principal assets in the
United States), it was held that the foreign bankruptcy |aw applied. [FN39] The
picture is conplicated by an equivocal opinion in the Court of Appeals and by the
fact that the issue before the court in Maxwell was application of the preference
power, but on the whole the case is a powerful precedent favoring application of
Bel gian law in Lernout. [FN4O]

*635 On that basis, a court conmitted to a form of universalismwould be wong to
approve a plan such as the one approved in Lernout. Not only was it a
territorialist plan, but it denied the stock-fraud claimants the benefit of the
Bel gi an distribution rules to which, on the above analysis, they were entitled and
woul d reasonably have expected to see applied in the bankruptcy of a Bel gi an

conpany.

I'V. Procedures for |nplenentation

There remain some difficult questions of procedure in cases like Lernout. 1In the
United States, as in npost countries, it is unclear if distributions can be nade
under foreign bankruptcy rules or if local |aw should be understood to require that
the local rules be applied to any distribution made by the | ocal court. [FN41]
That is, if a United States court finds that a foreign bankruptcy-distribution rule
applies, may it distribute the proceeds of assets to creditors under the foreign
rules, or is it bound by its own distribution rules unless it disnisses its own
proceedi ng and sends the assets to the foreign court? The holding in the Maxwel |
case permts a United States court to keep its own avoi ding powers in abeyance, but
does not say whether the American court may apply the avoi di ng powers of another
country within the confines of a United States full-bankruptcy proceeding. [ FN42]
The increasing use of liquidating plans in Chapter 11 cases may suggest a sol ution,
[ FNA3] because such plans permt substantially nore flexibility in distributions
than under the Chapter 7 priority rules. [FN44] Thus a United States court m ght
take *636 Maxwel|l one step farther and say that it could apply the Belgian rule in
the United States proceeding. [ FN45]

On the other hand, the court in a case |ike Lernout nm ght decide Bel gi an
bankruptcy | aw shoul d control distribution, but might be unsure whether or not it
could override the United States distribution rule in a full Chapter 11 bankruptcy

proceeding. It might believe that United States | aw would have to be followed in
maki ng a distribution in a United States Chapter 11 proceedi ng, even though another
bankruptcy | aw shoul d be applied through choice-of-law principles. 1In that

situation, the court may dismss the United States bankruptcy under section 305 of
the Code, and act ancillary to the foreign proceedi ng under section 304. [FN46]
This approach will often make sense in such situations. |f the bankruptcy |aw of
the other jurisdiction is to apply, it is obviously best understood and applied by
the other court. [FN47]

The excell ent opinion of the Third Circuit in Lernout captured many of the
essential points suggested in this article. The appellate court pointed out that
the courts below had failed to consider "the nature of the respective countries
policies and the principles animating the | aws, so as to determ ne which country
actually had a stronger interest in its policies being advanced.” [FN48] It went
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on to say that cases such as this one require "a qualitative assessnent that can
only occur if there is sone understanding, and explication, of the way in which the
al | owance, or subordination, of the claims at issue would advance or detract from
each nation's policy regardi ng i nsol vency proceedi ngs and distributions to
creditors.” It also related the choice-of-law decision to the need for

cooperation. [FN49]

The court of appeals did not, however, identify a general commtnent to

uni versalismas a starting point for analysis, nor did it require the courts bel ow
to look at the case froma gl obal perspective. Like the courts in Maxwell, it was
cautious about | arge pronouncenents, focusing its attention on the case before it,
as common | aw courts do. Nonetheless, its analysis and concl usi ons were consi st ent
with the *637 nmethod proffered in this article and its policy concerns point in the
same direction. Inherent inits instructions to the |lower courts is the idea that
a single bankruptcy distribution rule is to be chosen

Particularly inmportant is the Third G rcuit's enphasis on the interests of the
i nternational systemas a factor in naking that choice. One inportant choice-of-
law method in the United States is known as "interest analysis," and its basic
logic greatly influences the application of other approaches, |ike "significant
contacts.” [FN50] Interest analysis enphasizes the inmportance of the common
interest of the states involved in a smoothly functioning international system
[FN51] There could be no better conclusion for this article than the adnonition of
the court of appeals in Maxwell, "[i]t should be remenbered that the interest of
the systemas a whole--that of prompting 'a friendly intercourse between the
sovereignties,'--also furthers Anerican self-interest, especially where the
wor ki ngs of international trade and commerce are concerned." [FN52]

[FNal]. Benno C. Schmidt Chair of Business Law, The University of Texas School of
Law. Sonme of the concepts in this article were presented as part of a |lecture at
the Fourth Annual Conference of the International Insolvency Institute, New York,
June, 2004. | amgrateful to Eric Van Horn, Texas 'O05, for expert research
assi st ance.

[FN1]. | use the term "bankruptcy" follow ng United States usage, neaning an

i nsol vency-type proceeding involving a business debtor that is a |legal entity. See
American Law Institute, Transnational |nsolvency Project, Principles of Cooperation
in Transnational I|nsolvency Cases Anong the Menbers of the North American Free
Trade Agreenent 2 (American Law Institute 2003) [hereinafter A L.l1. Principles].

Al t hough i ndivi dual bankruptcies present fascinating questions in the nmultinationa
context, they are not addressed in this article.

[FN2]. See, e.g., Andrew T. Quznman, International Bankruptcy: In Defense of
Universalism 98 Mch. L. Rev. 2177, 2179, 2181 (2000); Jay Law ence Westbrook, A
A obal Solution to Miultinational Default, 98 Mch. L. Rev. 2276 (2000) [hereinafter
d obal Solution]; but see Lynn M LoPucki, Cooperation in International Bankruptcy:

A Post -Uni versalist Approach, 84 Cornell L. Rev. 696 (1999); Frederick Tung, Fear
O Commitnent In International Bankruptcy, 33 Geo. Wash. Int'l L. Rev. 555 (2001).

[ FN3]. See general |y, Hannah Buxbaum Rethinking International Insolvency: The
Negl ect ed Choi ce-of-Law Rul es and Theory, 36 Stanford J. Int'|l L. 23, 60 (2000)
(arguing for a single jurisdiction internationally follow ng the |ogic of donestic
practice).

[FNA]. See A.L.I. Principles, supra note 1, at 8.
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[FN5]. See Anerican Law Institute, Transnational |nsolvency Project, Internationa
Statement of United States Bankruptcy Law 73-74 (2003) [hereinafter U. S
Statement] .

[FN6] . For a survey of choice-of-law cases in the insolvency area, see Richard
Coul son, 32 Denver J. Int'l. L. & Pol'y. 275 (2004) (review of cases noting |ack of
application of federal common | aw choice-of-law principles in this area).

[EN7]. In many nultinational cases, the parties and their representatives see the
need for cooperation and cone to agreenments that permt themto avoid resolution of
difficult choice-of-law issues. These agreenents are often enbodied in
"protocols." See A L.I. Principles, supra note 1, at 66-67 and Appendi x C (sanpl es
of protocols). Were agreement is not possible, however, these |egal issues nust
be resol ved by the courts.

[FN8]. In a unitary state, the court need only distinguish which statute governs
each issue. In a federated state, one issue may be governed by regional |aw and
the other by a national bankruptcy |aw.

[FN9] . Lernout & Hauspie Speech Products N. V. v. Stonington Partners, Inc., 268
B.R 395 (D. Del. 2001) [hereinafter "Lernout I" ], rev'd, 310 F.3d 118 (3d Cir.

2002) [hereinafter "Lernout I1-Circuit" ], on remand In re Lernout & Hauspi e Speech
Products N.V, 301 B.R 651 (Bankr. D. Del. 2003) [hereinafter "Lernout III-Remand"
]. To clarify, the first decision by the bankruptcy court in this litigation was
unreported. Thus, this article describes as "Lernout |I" the first reported

opi nion, the district court decision that affirnmed the unreported decision of the
bankruptcy court. "Lernout II-Circuit" is the reversal of that district court

deci sion by the Court of Appeals. The further decision by the bankruptcy court on
remand after the appeal is called "Lernout Ill-Renmand." Finally, the district

court decision affirmng Lernout 11l will be called "Lernout IV-Affirmance." 1In re

Ler nout & Hauspi e Speech Products N.V., 308 B.R 672 (D. Del. 2004).

[FN10]. This statenent of the facts of the case is very sinmlar to that in a second
paper about the Lernout case, Jay L. Westbrook, The Duty to Seek Cooperation in

Mul tinational I|nsolvency Cases, in Financing and Refinancing Conpanies in the

Per spective of Insolvency: International Legal Debate (University of Geneva, 2004)
(forthcomi ng), available at http:// ww. uni ge.ch/droit/insolvency-
synposi unR004/ wp. ht m (I ast visited February 23, 2005), reprinted in Annual Review
of Insolvency Law, 2004 (2005) (Canada).

[FN11]. There is sone confusion about the timng, but the Belgian case was filed no
later than the next day. The first Concordat filing was rejected and it was
refiled weeks later. The second filing was accepted, but after the court rejected
the debtor's plan for paynment, it was converted into a liquidation. See Lernout
I1'l-Remand. The reason for the rejection of the paynent plan by the Bel gi an court
was that the plan followed the United States rule and provided nothing for the
stock-fraud cl ai mants.

[FN12]. See 11 U.S.C. § 510(b) (2000). The effect of subordination is that al
prior clains nust be paid in full before anything is paid to the hol ders of
subordi nated cl ai ns, meaning in nost cases such claimants will receive no paynent
at all.

[ FN13]. Lernout |, supra note 9.

[FN14]. 1d. at 400.
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[ FN15]. The author has witten a second article on Lernout, focusing on cooperation
bet ween courts. Westbrook, supra note 10.

[FN16]. Lernout II-Crcuit, supra note 9, at 131
[FN17]. The United States Bankruptcy Code permits the use of a Chapter 11

"reorgani zati on" plan for the purposes of liquidation as well as for
reorganization. 11 U.S.C. § 1123(b)(4) (2000).

[FN18]. The allocation was justified by a rather conclusory affidavit filed by Lily

Chu, an expert retained by the debtor. Lernout Ill-Remand, supra note 9, at 654-
55.
[FN19]. See Lernout Ill-Renand, supra note 9, at 654.

[ FN20]. See Lernout |V-Affirmance, supra note 9.

[FN21]. The plan's allocation did not prefer United States persons as such, but
rather preferred all those who filed clains in the United States proceedi ng and
were eligible to receive distributions under the United States bankruptcy

di stribution rules, regardless of their nationality or residence. |In fact, the

St oni ngton cl ai mants included a nunber of United States persons. See generally Jay
Law ence West brook, Choice of Avoidance Law in d obal I|nsolvencies, 17 Brook. J
Int'l. L. 499, 513-14 (1991) (territorialismbenefits not only local creditors, but
sophi sticated nultinationals, because in nobst countries the effect is to favor the
[ ocal rules, but not necessarily the local creditors as such, because nost
countries do not formally discrimnate against foreign creditors). For a sumary
of the plan, see Lernout IlIl-Remand, supra note 9, at 654-55.

[ FN22] . See d obal Solution, supra note 2, at 2277.

[ FN23]. Lernout had a substantial Korean operation. Indeed, it was there that the
accounting problens first surfaced. Mark Marenont et al., How H gh-Tech Dream
Shattered in Scandal at Lernout & Hauspie, Wall St. J. (Decenber 7, 2000).

[FN24]. See d obal Solution, supra note 2, at 2282-99. See also Guznman, supra note
2, at 2208.

[FN25]. To the extent that a nation's conmitnent is to nodified universalism this
proposition is one of several that are subject to pragmatic considerations in a
particul ar case, although such considerations should be viewed skeptically.

[FN26]. By "pre-petition claim" | mean clains that arose before the bankruptcy
proceedi ng was opened, as opposed to clains incurred in the adm nistration of the
proceedi ng itself.

[FN27]. See lan F. Fletcher, Insolvency in Private International Law 84 (1999);
Donald T. Trautman, Jay Law ence Westbrook & Emmanuel Gaillard, Four Models for
I nternational Bankruptcy, 41 Am J. Conp. L. 573, 583-86 (1994).

[FN28]. 11 U.S.C. § 502(a) (2000).

[ FN29]. See generally, Jay Lawrence Westbrook, The Control of Walth in Bankruptcy,

82 Tex. L. Rev. 795 (2004). A well-known exanple of the intersection of state and
federal |aw concerning security interests is a case in the United States Suprene
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Court, Fidelity Fin. Servs. v. Fink, 522 U S. 211 (1998), where a security interest
was properly registered under state law, and therefore would ordinarily be
enforceable in federal bankruptcy court, but was subject to attack as a
"preference" because it was registered during the ninety-day preference period
prior to the debtor's bankruptcy. The problem was one of delay in registration
after the security interest was created. State law allowed a thirty-day delay in
registration of the interest, but federal preference |aw allowed only twenty days.
The secured party had registered within the state "grace period" but outside of the
federal one. The question was which |aw controlled and the Bankruptcy Code

| anguage was anbi guous. The details of the analysis are not inportant to the
current discussion, but in the end the Court concluded that federal |aw controlled
and the security interest was "avoi ded" (nmade ineffective) in the bankruptcy case.
The interesting point for us is the very close overlap between the two bodies of
law. A crucial part of American commercial |aw could be seriously crippled by

i ncoherent distinctions in this area, yet the task of making those distinctions is
by no neans easy.

[FN30]. Russell J. Wintraub, Comrentary on the Conflict of Laws 8§ § 346-48 (4th
ed. 2000).

[ FN31]. For nost purposes, there is no federal law of tort in the United States, so
the court would have to determ ne which state tort |aw would apply. However, in the
case of fraud involving securities, thereis, in effect, a federal tort |aw that
could be applied to determine both liability and danages. E.g., Securities
Exchange Act of 1934 § 10(b), 15 U.S.C. 8 78j(b) (2000).

[FN32]. Lernout |, supra note 9, at 400. That point may also be trivial, because
it is likely that Bel giumwoul d give the Stonington claimants simlar rights. See
supra note 11 and acconpanyi ng text.

[ FN33]. This phrase has becone the international standard. See U N Conm n on
Int'l Trade Law, Model Law on Cross-Border Insolvency with Guide to Enactrment, art.
2(b) (U N Sales No. E.99.V.3 1998); European Union Regul ation on |nsol vency
Proceedi ngs, O ficial Journal of European Conmunities 160, art. 3 § 1 (June 30,
2000); Title VI, S. 256, H R 685, 104th Cong., 1st Sess. (2005) (proposed
Chapter 15 of the Bankruptcy Code).

[FN34]. The location of assets nay be linked to other specific factors that may
af fect the choice-of-1aw decision in a particular circunstance. |In Lernout, if
there had been many United States creditors that had extended credit to the

Ameri can conpani es before the acquisition then the analysis as to the appropriate

wor | dwi de distribution rule mght change. |In that situation, those creditors could
argue they had lent to American conpani es and expected Anerican law to apply in
case of general default. Indeed, in the appellate opinion in Maxwell, the court

noted that the presence of many unpaid creditors of the United States subsidiaries
m ght have changed the analysis. Maxwel | Comunication Corp. v. Societe Cenerale
(In re Maxwel I Comuni cation Corp.), 93 F.3d 1036, 1052 (2d Cir. 1996). Thus the
chosen rule mght vary if the location and nature of the assets was a crucia
point. However, the bankruptcy and district courts in Lernout never considered
these factors at all. It is also worth enphasizing that the | ocus of the assets
m ght have shifted decisively in a short time. See supra text acconpanying note
23.

[FN35]. Id.

[ FN36]. Jay Lawrence Westbrook, Theory and Pragnatismin d obal |nsol vencies:
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Choi ce of Law and Forum 65 Am Bankr. L.J. 457, 488 (1991).

[ FN37]. See supra text accompanyi ng note 23.
[ FN38]. Canada Sout hern Ry. Co. v. Gebhard, 109 U. S. 537-39 (1883).
[ FN39]. Maxwel | Conmunication Corp. v. Societe Generale (In re Maxwell

Conmuni cation Corp.), 170 B.R 800 ((Bankr. S.D.N. Y. 1994), aff'd 186 B.R 807
(S.D.N.Y. 1994), aff'd 93 F.3d 1036 (2d Cir.1996).

[ FNAO]. There woul d have been a case to be nmade for applying United States law in
Maxwel | by anal ogy to the definition of "foreign proceedi ngs" in subsection
101(23), which provides four bases for finding a foreign proceeding entitled to
United States deference (that is, finds it to be the hone country of the debtor):
resi dence, donicile, principal place of business, and |location of principal assets.
Wth the principal assets of Lernout being in the United States, one could have
argued that the application of United States bankruptcy | aw woul d be consi stent
with the statute, although it was equally consistent to | ook to the principal place
of business. As noted, the court chose the principal place of business.

[FNA1]. There are substantial differences in priority rules around the world
despite a pattern of preference for certain creditors, |ike secured parties,

enpl oyees, and tax authorities. See generally Urik Rameskow Bang- Peder sen, Asset
Distribution in Transnational |nsolvencies: Conbining Predictability and Protection
of Local Interests, 73 Am Bankr. L.J. 385 (1999); Jay Law ence West brook

Uni versal Participation in Transnational Bankruptcies, Mking Commercial Law,
Essays in Honour of Roy Goode 419 (Ross Cranston ed., 1997); Jay Law ence

West brook, Universal Priorities, 33 Tex. Int'l. L.J. 27 (1998).

[FNA2]. The limted extant authority suggests that foreign avoi ding powers cannot
be asserted in a full United States bankruptcy. See Choice of Avoi dance Law, supra
note 21, at 564 n. 99. One wonders if that rule will prevail, given that |ogically
it would seem such actions by a foreign trustee would not be so different from any
other lawsuit "related to" a pending bankruptcy under section 1334(b) of Title 28
of the U.S. Code and arising under a foreign law. On the other hand, it seens
reasonably clear that the United States may apply foreign bankruptcy avoiding
powers within a section 304 ancillary proceeding. See id.

[FNA3]. See Elizabeth Warren & Jay L. Westbrook, Remenbering Chapter 7, 23- My,
Am Bankr. L.J. (2004).

[FN44]. The DIP in Lernout used the device of a liquidating plan. See supra note 9
and accomnpanyi ng text.

[ FNA5]. The court should, of course, seek cooperation with the other courts

i nvol ved regardl ess of the |aw chosen or the procedure followed. See U N Comin
on Int'l Trade Law, Mdel Law On Cross-Border Insolvency Wth Guide To Enactment,
arts. 25-26, U N Sales No. E 99.V.3 (1997). See generally, A L.l. Principles,
supra note 1. This author has recently witten another article concerning |ack of
cooperation in the Lernout case. See Westhrook, supra note 10.

[FNA6]. See e.g., In re Board of Directors of Miulticanal S. A, 314 B.R 486 (Bankr
S.D.N.Y. 2004).

[FNA7]. In that circunstance, the court has the authority under 8 304 to transfer
the assets to the control of the Belgian court for distribution under Bel gian | aw.
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11 U.S. C. § 304(b)(2) (2000).

[FN4A8]. Lernout Il1-Circuit, supra note 9, at 131.
[FN49]. 1d. at 133 (citing Maxwell). See generally, Westbrook, supra note 10.

[FN50]. See e.g., MDougal, Felix & Wiitten; Anerican Conflicts Law, 337, 340-41
(5th ed. 2001).

[FN51]. See Jay L. Westbrook, Extraterritoriality, Conflicts of Laws, and the
Regul ati on of Transnational Business, 25 Tex. Int'l L.J. 71, 79-82 (1990)
(describing systemc values in international choice-of-Iaw).

[ FN52]. Maxwell, 93 F.3d at 1053 (citation onitted).

END OF DOCUMENT
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